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DEPARTMENT OF STATE REVENUE

LETTER OF FINDINGS NUMBER: 96-0083 CS
Controlled Substance Excise Tax
For Tax Periods: 06/22/93, 07/02/93, 12/14/93

NOTICE: Under IC 4-22-7-7, this document is required to be published in the Indiana Register
and is effective on its date of publication. It shdl remain in effect until the dateit is
superseded or deleted by the publication of a new document in the Indiana Regigter.

The publication of this document will provide the genera public with informetion
about the Department's officia position concerning a specific issue.

|SSUE

|. Controlled Substance Excise Tax — Imposition

Authority: 1C 6-7-3-5; IC 6-7-3-6
Taxpayer protests the impaosition of the controlled substance excise tax.

STATEMENT OF FACTS

The Indiana State Police had made two controlled “buys’ from taxpayer without arresting him. Thesebuys
took place on June 22, 1993 and July 2, 1993. Taxpayer was arrested on December 14, 1993 during a
third buy. The Department assessed controlled substance excisetax on December 16, 1993 based onthe
combined weights of the controlled substances. Theweightsfrom thefirst two occurrences came fromthe
policelab reports. Theweight from thethird occurrence came from the Department’ sscalesasweighed by
an agent of the Department. The assessment was based on atota weight of 5,582.80 grams of marijuana.

Taxpayer protested the assessment. Additiona relevant facts will be provided below, as necessary.

|. Controlled Substance Excise Tax — Imposition

DISCUSSION

Indiana Code Section 6-7-3-5 states:
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The controlled substance excise tax isimposed on controlled substances that are:
(1) delivered,
(2) possessed, or
(3) manufactured;

in Indianain violation of 1C 35-48-4 or 21 U.S.C. 841 through 21 U.S.C. 852.
Pursuant to Indiana Code Section 6-7-3-6:
"The amount of the controlled substance excise tax is determined by:

(2) the weight of the controlled substance. . ."

Upon taxpayer’ s arrest, the Department cal culated the assessment and served the taxpayer with notice of
the assessment on December 16, 1993.

Taxpayer firg digoutes the weights of the marijuana which were the basis of the assessment. Taxpayer
claims substances, other than controlled substances, were included in the weights. Taxpayer provides no
information which supportshisclam. However, upon reviewing theinformetion availableto the Department
it appears the correct tota weight should have been 5,546.3 grams rather than 5,582.8 grams. The
difference in weight is due to a plastic bag that was wrapped around the marijuana at the time of weighing.
The assessment will be adjusted to reflect this changein the totd weight.

Taxpayer next clams there was no meaningful possession of the marijuanaon hispart. Taxpayer clamsto
have been an agent for the police for the purpose of purchasing the marijuanaas he acquired the marijuana
from athird party in order to sl it to the undercover officer. However, taxpayer provides no evidence of
his “agent” postion or that he was even aware the buyer was a lawv enforcement officer. Taxpayer's
argument fals. Taxpayer fals to persuade the Department possession, for the purpose of the controlled
substance excise tax, requires ownership or physical control of themarijuanafor aspecified period of time.

Taxpayer findly arguesthe monies paid to the police agencies should be credited to theligbility owed to the
Department. Taxpayer claims these funds are used for the same purposes anyway. The Department will
not adjust an assessment based on amounts paid to other non-related agencies as required by acrimina
proceeding.

FINDING

Taxpayer’ sprotest issustained in part and denied in part. Taxpayer’ sassessment will be adjusted to reflect
the change in weight, as provided above.



